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PURCHASE AND SALE AGREEMENT (BLOCK D) 

 
THIS PURCHASE AND SALE AGREEMENT (BLOCK D) (this “Agreement”) is 

dated as of ____________, 2019 (the “Effective Date”) and is by and between the CITY OF 
BOTHELL, a Washington municipal corporation (“Seller”), and [___________________, a 
___________________] (“Buyer”).  This Agreement is made with reference to the following 
recitals: 

Recitals 

A. Seller owns the Property (as defined below) in King County, Washington in 
downtown Bothell (the “City”).  Seller is engaged in a multi-year process to redevelop 
infrastructure and facilitate private redevelopment of a core downtown area of Bothell.  The 
redevelopment for public and private uses, which includes relocation of highways and street 
improvements, will contribute to the economic and cultural revitalization of the City and 
enhancement of public infrastructure.  Redevelopment of the Property is a key part of the City’s 
revitalization plan. 

B. The Property is currently unimproved.  Buyer desires to purchase the Property 
to develop it into a [describe project] (the “Project”).  The Project is more particularly defined 
and described in the Development Agreement (as defined in Section 3). 

C. [Describe Buyer selection process]. 

D. Upon its acquisition of the Property, Buyer intends to develop the Project on the 
Property in accordance with and subject to the terms and conditions of the Development 
Agreement. 

E. Seller has determined that it has no current or future need for the Property, that 
it would be put to a higher or better use for the community at large if sold to Buyer and thus 
Seller has declared the Property surplus to its needs and has approved of the sale of the Property, 
all on the terms and conditions of this Agreement and BMC § 2.94. 

F. Seller wishes to sell, and Buyer wishes to buy, the Property subject to the terms 
and conditions of this Agreement. 

Agreement 

NOW, THEREFORE, in consideration of the foregoing promises, and for other good 
and valuable consideration, receipt and sufficiency of which are hereby acknowledged, Seller 
and Buyer hereby agree as follows: 
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Section 1. Purchase and Sale. 

1.1 The Property.  In consideration of their mutual covenants set forth in this 
Agreement, Seller agrees to sell to Buyer, and Buyer agrees to purchase and accept from Seller, 
on the terms and conditions set forth in this Agreement, the following (the “Property”): 

1.1.1 That certain real property more particularly described in Exhibit 
A attached hereto (the “Land”). 

1.1.2 All rights, covenants, interests, privileges and easements 
appurtenant to the Land, including without limitation all minerals, oil, gas and other 
hydrocarbon substances on the Land, all development rights, air rights, water, water rights 
and water stock relating to the Land, and any and all easements, rights-of-way and other 
appurtenances used in connection with the beneficial use and enjoyment of the Land 
(collectively, the “Appurtenances”). 

1.1.3 Any improvements located on the Land, including, without 
limitation, any utility systems on the Land (collectively, the “Improvements”).  
Notwithstanding the foregoing, the “Improvements” exclude any monitoring wells and 
groundwater treatment system now or hereafter installed on the Property, which will not be 
transferred to Buyer and as to which Seller will retain ownership.   

There are no buildings on the Land and there is no personal property included in the 
transaction provided for herein.  The Land, the Appurtenances and the Improvements are 
collectively referred to as the “Property.” 

Section 2. Purchase Price. 

2.1 Purchase Price. The purchase price for the Property is 
[______________________] Dollars ($____________) (the “Purchase Price”), payable in cash 
at Closing.  Not later than 10:00 a.m., Pacific time, on the Closing Date (as defined in Section 
4.2), Buyer shall deposit with the Escrow Holder (as defined in Section 2.2), via wire transfer, 
the Purchase Price, less the Deposit, together with Buyer’s share of closing costs and prorations. 

2.2 Earnest Money.Upon execution of this Agreement, Buyer shall execute a 
promissory note in the amount of [_____________________] Dollars ($___________) [5% of 
Purchase Price] in the form attached hereto as Exhibit B (the “Earnest Money Note”).  The 
Earnest Money Note shall be held by First American Title Insurance Company, 920 5th Avenue, 
Suite 1200, Seattle, Washington 98104, by and through Laura Lau, as the Escrow Holder 
hereunder (“Escrow Holder”).  Within three (3) Business Days after satisfaction of the 
Inspection Condition within the Due Diligence Period set forth in Section 5.1.1(a), Buyer shall 
replace the Earnest Money Note with cash in the amount of _________________ Dollars 
($____________) to be held as the earnest money deposit hereunder (the “Deposit”). If Buyer 
does not timely deposit cash in the amount of the Deposit, then Buyer shall be in material default 
hereunder and Seller may terminate this Agreement upon written notice to Buyer.  
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The Deposit shall be applicable to the Purchase Price.  The Deposit shall be 
nonrefundable, except that the Deposit shall be refunded to Buyer in the event that (i) one or 
more of Buyer’s Conditions Precedent (as defined in Section 5 below) is not satisfied within 
the time period applicable to such condition and as a result Buyer terminates this Agreement as 
provided in Section 5; (ii) the transaction fails to close due to a default on the part of Seller; 
(iii) this Agreement is terminated pursuant to Section 12 below; (vii) this Agreement is 
terminated by Buyer pursuant to Section 7.3; or (iv) the transaction fails to close through no 
fault of the Buyer.  The Deposit shall be held in an interest bearing account, with interest being 
included with the Deposit and going to the benefit of the party entitled to the Deposit at Closing 
or other termination of this Agreement. 

Section 3. Development of the Project.  Following Closing, Buyer shall develop or 
cause the development of the Project on the Property as provided in and subject to the terms 
and conditions of the Development Agreement to be entered into by Seller and Buyer at Closing 
substantially in the form of Exhibit D attached hereto (the “Development Agreement”).  All 
development and use of the Property shall be subject to the terms and conditions of, and in 
compliance with, the Consent Decree, Agreed Order and Restrictive Covenant (as defined in 
Section 9) as well as the Development Agreement.  Seller does not object to Buyer applying 
for permits for the Project described in the Development Agreement before the Closing.  A 
described in the Development Agreement, Buyer’s proposed Project will include 
[____________].   

Section 4. Escrow; Closing. 

4.1 Escrow.  Buyer and Seller hereby appoint the Escrow Holder to hold the escrow 
and conduct the Closing under this Agreement.  Buyer and Seller shall execute and deliver to 
Escrow Holder such instructions as may be necessary or convenient to implement the terms of 
this Agreement and close the transaction contemplated by this Agreement, provided that they 
are not inconsistent with the terms of this Agreement. 

4.2 Closing; Closing Date.  The consummation of the purchase and sale of the 
Property (the “Closing”) shall take place on the earlier of (i) the thirtieth (30th) day after 
satisfaction of the Inspection Condition (as defined in Section 5.1.1) but not later than 
________, 2020 (the “Outside Closing Date”) and (ii) such earlier date as the parties may 
mutually agree (the “Closing Date”).   

4.3 Buyer’s Deliveries.  On or before the Closing Date, Buyer shall deposit into 
Escrow the following items: 

4.3.1 funds transmitted by wire transfer in the amount of the Purchase 
Price (less the amount of the Deposit), together with Buyer’s share of closing costs and 
prorations, as provided in this Agreement; 
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4.3.2 two counterparts of the Development Agreement executed by 
Buyer and the accompanying Guaranty executed by [_______________, a 
______________]; 

4.3.3 a real estate excise tax affidavit executed by Buyer; and 

4.3.4 two counterparts of the Monitoring and Compliance Easement 
(as defined in Section 9) executed by Buyer.  

4.4 Seller’s Deliveries.  At or before Closing, Seller shall cause to be delivered into 
Escrow the following documents: 

4.4.1 a bargain and sale deed (the “Deed”) to the Property in the form 
attached hereto as Exhibit C, subject only to the Permitted Exceptions (as defined in Section 
6.1), properly executed and acknowledged on behalf of Seller, and an accompanying excise 
tax affidavit; 

4.4.2 a certificate executed by Seller to the effect that Seller is not a 
“foreign person” as defined in Section 1445 of the Internal Revenue Code of 1986, as 
amended; 

4.4.3 two counterparts of the Development Agreement executed by 
Seller; and 

4.4.4 two counterparts of the Monitoring and Compliance Easement 
executed by Seller. 

4.5 Proof of Authority.  Buyer and Seller each shall deliver such proof of authority 
and authorization to enter into this Agreement and consummate the transaction contemplated 
by this Agreement, and such proof of power and authority of the individual(s) executing and 
delivering any instruments, documents or certificates to act for and bind such party, as 
reasonably may be required by the Title Company. 

4.6 Other Documents.  Buyer and Seller shall deliver such other documents or 
instruments as are reasonably required to consummate this transaction in accordance with this 
Agreement, including without limitation closing statements. 

4.7 Possession.  Seller shall deliver possession of the Property to Buyer at Closing.   

4.8 Disbursement and Other Actions.  At the Closing, Escrow Holder promptly shall 
undertake all of the following in the manner indicated: 

4.8.1 Funds.  Disburse all funds deposited with Escrow Holder by 
Buyer as follows: 
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(a) Disburse the Purchase Price to Seller, net of the total amount 
chargeable to Seller, if any, as the result of prorations and credits pursuant to Section 11. 

(b) Disburse the remaining balance of the funds, if any, to Buyer 
promptly following the Closing. 

4.8.2 Recording.  Cause the Deed, the Development Agreement, the 
Monitoring and Compliance Easement and any other documents that the parties may 
mutually direct to be recorded in the Official Records of King County, Washington and 
obtain conformed copies thereof for distribution to Buyer and Seller. 

4.8.3 Title Policy.  Direct First American Title Insurance Company 
(the “Title Company”) to issue the Title Policy to Buyer in accordance with Section 6. 

4.8.4 Disbursement of Documents to the Parties.  Disburse to each 
party the counterpart documents per the instructions of the Parties. 

Section 5. Conditions Precedent to Closing. 

5.1 Buyer’s Conditions.  For Buyer’s benefit (and waivable by Buyer, and only 
Buyer, at any time), the following are conditions precedent to Buyer’s obligation to 
consummate this transaction described in this Agreement (“Buyer’s Conditions Precedent”) and 
must be satisfied by the date or within the time period indicated in the subject condition, or if 
none is indicated, as of the Closing Date:    

5.1.1 Due Diligence. 

(a) Due Diligence Period.  From the date hereof through and 
including ___________, 2019 [60 days] (the “Due Diligence Period”), Buyer, in its sole 
discretion and at its sole expense, shall have the opportunity to inspect and approve the physical 
condition and use of the Property, the economic feasibility of the Project and any other matters 
relating to the Property as Buyer elects to undertake (collectively, the “Inspections”), including 
without limitation, the availability of financing, access, utility services, zoning, engineering, 
soils and environmental conditions, status of neighboring projects and a survey (the “Inspection 
Condition”).  The Inspection Condition must be satisfied or waived by the end of the Due 
Diligence Period.   

If for any reason whatsoever Buyer determines that the Property is unsuitable for its 
purposes in its sole and absolute discretion and notifies Seller of such decision before the end 
of the Due Diligence Period, then this Agreement shall terminate.  If Buyer does not provide 
written notice to Seller of its approval of the Inspection Condition by the end of the Due 
Diligence Period, the Inspection Condition shall not be satisfied and this Agreement shall 
terminate.  In the event of such termination, Escrow Holder shall promptly return the Earnest 
Money Note to Buyer.  If this Agreement does not terminate at the end of the Due Diligence 
Period, the Inspection Condition shall be considered to have been satisfied and the Deposit shall 
not be refundable to Buyer by reason of the Inspection Condition. 
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(b) Access to Property.  Until the Closing Date or earlier termination 
of this Agreement, Buyer and its authorized contractors, engineers, surveyor, appraiser, 
consultants, employees, lenders and agents shall have the right to enter onto the Property for 
purposes of undertaking the Inspections.  Such entry shall be pursuant to a Site Access 
Agreement between Seller and Buyer (the “Access Agreement”) in the form attached hereto as 
Exhibit E.  The Access Agreement includes an indemnity by Buyer of Seller from and against 
losses, costs, damages, claims or liabilities as provided therein, which Access Agreement and 
indemnity shall survive Closing or termination of this Agreement.   

(c) Reports and Disclosure Statement.  Seller has delivered to Buyer 
copies of reports (excluding draft reports) about the physical condition of the Property that have 
been prepared at the request of Seller or that are in Seller’s possession, including environmental 
and soils reports, which reports are listed on Exhibit F hereto (the “Reports”).  (The Reports do 
not include the engineering plans for the Developer Road Work or Utilities Work as described 
in the Development Agreement.) Seller disclaims any responsibility for the accuracy of any 
information contained in the Reports, and Buyer acknowledges that it uses the Reports at its 
own risk.  If this Agreement terminates or the purchase and sale fails to close, Buyer promptly 
shall return the Reports (and all copies thereof) to Seller. 

To the maximum extent permitted by RCW 64.06, Buyer expressly waives its right to 
receive from Seller a seller disclosure statement as provided for in RCW 64.06 (the “Seller 
Disclosure Statement”).  Seller and Buyer acknowledge that Buyer cannot waive its right to 
receive the environmental section of the Seller Disclosure Statement (which is contained in 
Section 6 of the form).  Seller will provide the same, with only such environmental section 
completed by Seller, to Buyer within five (5) days after the Effective Date.  Nothing in the 
Seller Disclosure Statement creates a representation or warranty by Seller, nor does it create 
any rights or obligations in the parties except as set forth in RCW 64.06, as amended.  Buyer is 
advised to use due diligence to inspect the Property to Buyer’s satisfaction, subject to the terms 
of this Agreement, and Seller may not have knowledge of defects that careful inspection might 
reveal.  Buyer specifically acknowledges and agrees that the Seller Disclosure Statement is not 
part of this Agreement, Seller has no duties to Buyer other than those set forth in this 
Agreement, including delivery of the completed environmental section of the Seller Disclosure 
Statement, Buyer has no independent cause of action under the Seller Disclosure Statement and, 
specifically and without limitation, Buyer will not have a remedy for economic loss resulting 
from negligent errors, inaccuracies or omissions on the Seller Disclosure Statement. 

5.1.2 Title Policy.  On the Closing Date, the Title Company is prepared to issue 
the Title Policy to Buyer as of the Closing Date in accordance with Section 6 of this 
Agreement. 

5.1.3 Representations and Warranties.  On the Closing Date, Seller’s 
representations and warranties contained in Section 7.1 are true and correct, as if made as of 
the Closing Date, except as provided in Section 7.3. 
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5.1.4 Seller’s Performance.  Seller has duly and timely performed each and 
every other material obligation to be performed by Seller under this Agreement before 
Closing. 

5.2 Seller’s Conditions.  For Seller’s benefit (and waivable by Seller, and only 
Seller, at any time), the following are conditions precedent to Seller’s obligation to consummate 
this transaction (“Seller’s Conditions Precedent”) and must be satisfied by the date or within 
the time period indicated in the subject condition, or if none is indicated, as of the Closing Date: 

5.2.1 Buyer’s Performance.  Buyer has duly and timely performed each and 
every material obligation to be performed by Buyer under this Agreement prior to Closing. 

5.2.2 Buyer’s Representations and Warranties.  Buyer’s representations and 
warranties set forth in Section 7.2 are true and correct as if made as of the Closing Date, except 
as provided in Section 7.3. 

Section 6. Evidence of Title. 

6.1 Commitment.  Before the Effective Date, Buyer has received a preliminary title 
commitment for an extended coverage 2006 ALTA owner’s policy of title insurance 
(“Commitment”), together with the underlying documents forming the basis of the exceptions, 
issued by the Title Company with respect to the Property.  Buyer shall obtain an ALTA/NSPS 
survey of the Property (the “Survey”) during the Due Diligence Period.  Buyer shall have until 
forty-five days (45) days after the Effective Date to object to any matter disclosed in the 
Commitment or the Survey by giving written notice (the “Title Objection Notice”) of the 
objection to Seller.   

If, after the initial issuance of the Commitment and giving of the initial Title Objection 
Notice, the Title Company amends the Commitment by adding a new exception thereto, or the 
Survey reveals any new matters affecting title, Buyer shall be entitled to give a Title Objection 
Notice to such exception within five (5) Business Days after receipt of the amendment.  Any 
matters not referenced in a timely Title Objection Notice shall be deemed approved by 
Purchaser and shall be Permitted Exceptions (as defined in Section 6.2).   

For clarity, as noted in Section 6.2, the Restrictive Covenant, Agreed Order and Consent 
Decree are Permitted Exceptions, Buyer has received copies of them before the Effective Date, 
and Buyer may not include them in a Title Objection Notice. 

Within five (5) Business Days after receiving a Title Objection Notice, Seller shall 
notify Buyer in writing of any disapproved exception(s) that Seller declines to cure (“Seller’s 
Title Defect Cure Notice”).  If Seller fails to timely give the Seller’s Title Defect Cure Notice, 
then Seller shall be deemed to have given a Seller’s Title Defect Cure Notice in which Seller 
declines to cure any matters set forth in the applicable Title Objection Notice on the last day of 
such 5-Business Day period.  Thereafter Buyer shall have three (3) Business Days after receipt 
(or deemed receipt) of Seller’s Title Defect Cure Notice to provide written notice to Seller that 
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Buyer either waives the exception that Seller has declined to cure (which thereafter shall 
constitute a Permitted Exception) or elects to terminate this Agreement.  If Buyer fails to 
provide such notice within such 3-Business Day period, Buyer shall be deemed to have waived 
the right to object to the exception (which shall thereafter constitute a Permitted Exception) and 
waived its right to terminate this Agreement by reason thereof. 

Anything to the contrary in this Agreement notwithstanding, Seller shall have no 
affirmative obligation to expend any funds or incur any liabilities to cause any title exceptions 
or matters to be removed from the Commitment or the Survey (or any updates thereto) or 
insured over, except that Seller shall pay or discharge any lien or monetary encumbrance 
voluntarily created, permitted or assumed by Seller (except current taxes and assessments) and 
not created by or resulting from the acts of Buyer or other parties not related to Seller. 

6.2 Issuance of Policy.  At Closing, the Title Company shall be prepared to issue an 
extended coverage 2006 ALTA owner’s title insurance policy (“Title Policy”) for the Property 
in the amount of the Purchase Price insuring Buyer and subject only to the following 
(collectively, the “Permitted Exceptions”): (a) a lien for real property taxes and assessments, 
not then delinquent; (b) title exceptions approved or deemed approved by Buyer under Section 
6.1; (c) matters affecting the condition of title to the Property resulting from the actions or 
activities of Buyer or created by or with the written consent of Buyer; (d) the Development 
Agreement and the Monitoring and Compliance Easement; (e) the Restrictive Covenant, 
Agreed Order and Consent Decree; (f) matters shown in the Survey and any updates thereto; 
and (g) extended coverage owner’s standard general exceptions in the Title Policy. 

Section 7. Representations and Warranties. 

7.1 Seller.  Seller represents and warrants that as of the date it executes this 
Agreement: 

7.1.1 Seller has the legal power, right and authority to enter into this 
Agreement and all documents required to be executed by Seller under this Agreement and 
to consummate the transaction contemplated by this Agreement.   

7.1.2 Except as disclosed in the materials listed on Exhibit F attached 
hereto, there are no pending or, to Seller’s actual knowledge, threatened (in writing) actions, 
suits, arbitrations, claims or proceedings, at law or in equity, adversely affecting the Property 
or to which Seller is a party by reason of Seller’s ownership of the Property, including any 
eminent domain proceeding. 

7.1.3 Except for any matters shown on the Commitment, Reports and 
agreements related to Environmental Laws or Hazardous Substances, Seller has not entered 
into any oral or written leases, subleases, rental agreements licenses, service or maintenance 
agreements or other contracts or agreements (written or oral) with respect to the ownership, 
operation, maintenance, use or occupancy with respect to the Property or any portion thereof 
that would encumber the Property or bind Buyer after Closing. 



9 
502508649 v7 
 

7.1.4 Except for notices with respect to the matters listed on Exhibit F 
attached hereto, Seller has not received any notices from any governmental authority with 
respect to any violation of any statute, ordinance or regulation applicable to the Property. 

7.1.5 Seller is not a party to any outstanding agreement of sale, 
conveyance or option to sell the Property or any portion thereof, except for this Agreement. 

Seller shall promptly notify Buyer of any new event or circumstance of which Seller 
has actual knowledge that occurs or arises after the date hereof and that makes any 
representation or warranty of Seller under this Agreement untrue in any respect that would 
materially affect Buyer’s development of the Property. 

The term “knowledge” as used herein means the actual knowledge of Jennifer Phillips, 
City Manager of Seller.  The foregoing representations and warranties shall be deemed made 
as of Closing except to the extent modified by a notice delivered by Seller pursuant to Section 
7.3 notifying Buyer of any changes arising prior to Closing.     

7.2 Buyer.  Buyer represents and warrants that as of the date it executes this 
Agreement and as of Closing: 

7.2.1 Buyer has the legal power, right and authority to enter into this 
Agreement and the documents required to be executed by Buyer under this Agreement and 
to consummate the transactions contemplated by this Agreement. 

7.2.2 All requisite action (corporate, partnership, limited liability 
company or otherwise) has been taken by Buyer in connection with the entering into this 
Agreement and the documents required hereby to be executed by Buyer and the 
consummation of the transactions contemplated hereby. 

 7.2.3 Buyer is financially solvent, is not the subject of any bankruptcy or 
insolvency proceeding, does not anticipate being the subject of a bankruptcy or insolvency 
proceeding.  

7.3 Changes in Representations and Warranties.  The foregoing representations and 
warranties are to be made by the parties as of the date hereof and, except as hereafter provided, 
as of the Closing Date.  If after date a representation and warranty is made and before the 
Closing Date a party making a representation and warranty (the “Representing Party”) becomes 
aware of facts that would cause such representation and warranty to be untrue or incomplete, 
the Representing Party shall notify the other party (the “Nonrepresenting Party”) in writing 
within five (5) Business Days after discovery of the new facts, and include copies of documents 
or materials, if any, related to such new facts.  If a representation and warranty can no longer 
be accurately made by the Representing Party and this is (i) due to a state of facts first arising 
after the Effective Date, (ii) not intentionally caused by the Representing Party, (iii) such new 
state of facts materially and adversely affects a right, remedy or obligation of the 
Nonrepresenting Party under this Agreement, prevents a party from performing as required 
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herein, or, in the case of Buyer, in Buyer’s reasonable judgment, materially increases the costs 
associated with Buyer’s intended development and/or use of the Property or materially 
decreases value of the Property, then the Nonrepresenting Party may by written notice to the 
Representing Party elect to terminate this Agreement.  In such event, Escrow Holder shall 
promptly return the Deposit to Buyer and neither party shall have any further obligations 
hereunder (except as provided in the Access Agreement).  Such election must be exercised 
within five (5) Business Days after the Nonrepresenting Party receives the written notice of the 
new facts from the Representing Party as provided above (and in any event before the Closing 
Date).  During such 5-Business Day period, however, the parties shall negotiate in good faith 
about possible solutions to address the change in facts (e.g., proposals for courses of actions to 
cure the issue or price adjustments).  If the Nonrepresenting Party elects to proceed to Closing 
notwithstanding the new facts affecting a representation and warranty, it shall have no claim 
against the Representing Party by reason of the affected representation and warranty and the 
affected representation and warranty shall be deemed modified to reflect the new state of facts. 

Section 8. As Is.  BUYER ACKNOWLEDGES THAT THE PROPERTY IS 
BEING SOLD AS IS, WHERE IS AND WITH ALL FAULTS.  BUYER AGREES THAT: 

(a) BUYER WILL HAVE DILIGENTLY EXAMINED AND 
INVESTIGATED TO BUYER’S FULL SATISFACTION THE PHYSICAL CONDITION OF 
THE PROPERTY, SELLER’S DISCLOSURE DOCUMENTATION (IF ANY) AND ALL 
OTHER MATTERS THAT IN BUYER’S JUDGMENT AFFECT BUYER’S 
DEVELOPMENT AND USE OF THE PROPERTY AND BUYER’S WILLINGNESS TO 
ACQUIRE THE PROPERTY PURSUANT TO THIS AGREEMENT. 

(b) EXCEPT AS SET FORTH IN THIS AGREEMENT AND ANY 
EXHIBITS ATTACHED, NEITHER SELLER NOR ANY REAL ESTATE BROKER, 
AGENT OR OTHER REPRESENTATIVE OF SELLER HAS MADE ANY 
REPRESENTATIONS OR WARRANTIES WHATSOEVER REGARDING THIS 
TRANSACTION OR ANY FACT RELATING THERETO, INCLUDING, WITHOUT 
LIMITATION, ANY REPRESENTATIONS OR WARRANTIES CONCERNING THE 
PHYSICAL CONDITION OF THE PROPERTY, ACCESS, ZONING LAWS, 
ENVIRONMENTAL MATTERS, UTILITIES, OR ANY OTHER MATTER AFFECTING 
THE PROPERTY OR THE USE THEREOF.  IN DECIDING WHETHER TO PURCHASE 
THE PROPERTY, BUYER IS RELYING AND WILL RELY SOLELY ON SELLER’S 
REPRESENTATIONS AND WARRANTIES IN SECTION 7.1, SECTION 27 AND IN THE 
DEED, AND BUYER’S OWN INSPECTIONS, TESTS, AUDITS, STUDIES AND 
INVESTIGATIONS. 

(c) BUYER HAS NOT RELIED AND WILL NOT RELY ON, 
AND SELLER IS NOT LIABLE FOR OR BOUND BY, ANY EXPRESS OR IMPLIED 
WARRANTIES, GUARANTIES, STATEMENTS, REPRESENTATIONS OR 
INFORMATION PERTAINING TO THE PROPERTY, ITS DEVELOPMENT OR USE, 
COMPLIANCE WITH LAW OR OTHERWISE RELATING THERETO MADE OR 
FURNISHED BY SELLER OR ANY REAL ESTATE BROKER OR AGENT 
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REPRESENTING OR PURPORTING TO REPRESENT SELLER, TO WHOMEVER MADE 
OR GIVEN, DIRECTLY OR INDIRECTLY, VERBALLY OR IN WRITING, EXCEPT THE 
REPRESENTATIONS AND WARRANTIES OF SELLER AS SPECIFICALLY SET FORTH 
IN THIS AGREEMENT AND THE DEED. 

(d) IF BUYER HAS NOT EXERCISED ITS RIGHT TO 
TERMINATE THIS AGREEMENT AS PROVIDED HEREIN, BUYER SHALL ACCEPT 
THE PROPERTY “AS IS” AND “WHERE IS” WITH ALL FAULTS AT CLOSING AND, 
EXCEPT AS SET FORTH IN SECTION 7.1, SECTION 27 AND THE DEED, WITHOUT 
ANY REPRESENTATIONS OR WARRANTIES, EXPRESS OR IMPLIED OR 
STATUTORY OF ANY KIND WHATSOEVER BY SELLER, ANY REAL ESTATE 
BROKER, AGENT OR OTHER REPRESENTATIVES OF SELLER.  SUBJECT TO 
SELLER’S REPRESENTATIONS AND WARRANTIES CONTAINED IN THIS 
AGREEMENT, IF BUYER PURCHASES THE PROPERTY UNDER THIS AGREEMENT, 
THEN BUYER SHALL BE DEEMED TO HAVE AGREED TO ACCEPT TITLE TO THE 
PROPERTY SUBJECT TO ANY ENVIRONMENTAL CONTAMINATION DISCOVERED 
ON THE PROPERTY BEFORE OR AFTER CLOSING AND TO HAVE WAIVED AND 
RELEASED ITS RIGHT TO RECOVER FROM SELLER, AND ITS COUNCIL MEMBERS, 
OFFICERS, ATTORNEYS, EMPLOYEES, AGENTS, SUCCESSORS AND ASSIGNS OF 
SELLER AND FROM ANY REAL ESTATE BROKERS OR AGENTS REPRESENTING 
OR PURPORTING TO REPRESENT SELLER, ANY AND ALL DAMAGES, LOSSES, 
LIABILITIES, COSTS, OR EXPENSES WHATSOEVER (INCLUDING ATTORNEYS’ 
FEES AND COSTS) AND CLAIMS THEREFOR, WHETHER DIRECT OR INDIRECT, 
KNOWN OR UNKNOWN, FORESEEN OR UNFORESEEN, THAT MAY ARISE ON 
ACCOUNT OF OR IN ANY WAY ARISING OUT OF OR CONNECTED WITH THE 
PHYSICAL CONDITION OF THE PROPERTY OR ANY LAW, ORDINANCE, OR 
REGULATION APPLICABLE THERETO, INCLUDING, WITHOUT LIMITATION, THE 
COMPREHENSIVE ENVIRONMENTAL RESPONSE, COMPENSATION AND 
LIABILITY ACT OF 1980, AS AMENDED (42 U.S.C. SECTIONS 9601 ET SEQ.), THE 
RESOURCES CONSERVATION AND RECOVERY ACT OF 1976 (42 U.S.C. SECTIONS 
6901 ET SEQ.), THE CLEAN WATER ACT (33 U.S.C. SECTIONS 466 ET SEQ.), THE 
SAFE DRINKING WATER ACT (14 U.S.C. SECTIONS 1401-1450), THE HAZARDOUS 
MATERIALS TRANSPORTATION ACT (49 U.S.C. SECTIONS 1801 ET SEQ.), THE 
TOXIC SUBSTANCE CONTROL ACT (15 U.S.C. SECTIONS 2601-2629), AND THE 
MODEL TOXICS CONTROL ACT, RCW 70.105D.  SUCH WAIVER AND RELEASE 
SHALL NOT APPLY WITH RESPECT TO ANY RELEASE OF HAZARDOUS 
SUBSTANCES OR DAMAGE TO THE PROPERTY CAUSED BY SELLER, SELLER’S 
EMPLOYEES, OFFICERS, COUNCIL MEMBERS, AGENTS, SUCCESSORS OR 
ASSIGNS THAT OCCURS AFTER CLOSING AND AFFECTS THE PROPERTY. 

Section 9. Environmental Issues.  The provisions of this Section 9 shall survive 
Closing.   

9.1 Contamination; Definitions.  The Property and the surrounding rights of way 
have or may have Hazardous Substances within its boundaries and/or emanating from the 
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Property, including contamination that has not yet been discovered or is otherwise unknown as 
to nature and extent, and it may be potentially subject to contamination in the future from offsite 
sources (collectively, the “Contamination”).  In addition, the Property is subject to certain 
known Contamination resulting from the historic operations on portions of the Property (the 
“Historic Contamination”).  Seller has remedied the Historic Contamination pursuant to the 
CAP.  Treatment systems and monitoring wells will continue to remain on the Property.  
Pursuant to Section 5.1.1, Buyer will be conducting investigations to determine whether it is 
satisfied with such remediation and the environmental condition of the Property. 

As used herein, the following additional terms have the following meanings: 

“Agreed Order” means Agreed Order No. 15747 entered into by Seller and 
Ecology, effective May 31, 2018, to implement the CAP for the Bothell Former Hertz 
Site.  [This definition and all references to the Agreed Order in this PSA can be removed 
if this Agreed Order is terminated by Ecology before this PSA is executed.] 

“CAP” means, collectively, the Cleanup Action Plans dated May 29, 2018, for 
the Bothell Former Hertz Site; July 19, 2019, for the Bothell Service Center Simon and 
Son Site; and, August 22, 2019, for the Former Wexler Property Site issued by Ecology 
pursuant to RCW § 70D.105D and WAC 173-340-380.  The CAP specifies the cleanup 
standards and cleanup actions required by Ecology to remediate the Historic 
Contamination.    

“Consent Decree” means the Consent Decree entered into by Seller and Ecology 
to implement the CAP, entered under King County Superior Court Cause No. 
___________ on ______________, 2019. [NTD:  Expected to be final by end of 
October]  

“Environmental Law” means any federal, state, municipal or local law, statute, 
ordinance, regulation, order or rule pertaining to health, industrial hygiene, 
environmental conditions or hazardous substances, including without limitation the 
Washington Model Toxics Control Act, RCW ch. 70.105D et seq. and the 
Comprehensive Environmental Response, Compensation and Liability Act of 1980, as 
amended, 42 U.S.C. § 9601 et seq.   

“Hazardous Substance(s)” means any hazardous waste or other substances 
listed, defined, designated or classified as hazardous, dangerous, radioactive, toxic, 
solid waste or a pollutant or contaminant in any Environmental Law, including without 
limitation (i) petroleum products and petroleum byproducts; (ii) polychlorinated 
biphenyls; and (iii) chlorinated solvents.   

 “Monitoring and Compliance” means the following work to be performed after 
Closing to the extent required by the CAP, Agreed Order and the Consent Decree: 
(i) performing long-term groundwater, soil and/or soil vapor monitoring and analysis 
on the Property or on adjacent properties, including but not limited to sampling and 
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analysis from wells to be installed by Seller on or near the Property; (ii) operating, 
monitoring, repairing, replacing and maintaining equipment and systems to the extent 
required by the CAP, Agreed Order and the Consent Decree; and (iii) performing any 
additional cleanup work that Ecology may require.  Monitoring and Compliance may 
continue for several years following Closing.   

“Monitoring and Compliance Easement” means that certain easement executed 
by Seller and Buyer and recorded on title to the Property contemporaneously with the 
Closing permitting Seller access to the Property in order to perform the Monitoring and 
Compliance, in the form attached hereto as Exhibit G.  

“Restrictive Covenant” means the environmental restrictive covenant required 
by Ecology as part of the Agreed Order and Consent Decree and recorded under No. 
_____________, records of King County, Washington. 

9.2 Monitoring and Compliance. As part of the Consent Decree and Agreed Order, 
Seller is required to perform the Monitoring and Compliance for some period of time after 
Closing.  Therefore, at Closing, the parties shall execute and record the Monitoring and 
Compliance Easement.  Seller agrees to work in good faith with Buyer during the Due Diligence 
Period on the possible relocation of the monitoring wells (including seeking Ecology approval 
therefor) so as to minimize the interference to the development and operation of the Project 
from such wells, consistent with the requirements of the Consent Decree and Agreed Order.  
Seller shall perform the Monitoring and Compliance at its cost and at no expense to Buyer 
(except to the extent that tax payments to Seller may be used to fund such costs).   

Except with respect to Seller’s obligations under the Monitoring and 
Compliance Easement, the parties intend that, as between Buyer and Seller, Seller shall have 
no responsibility with respect to any Contamination.  Buyer will be responsible for complying 
with the Restrictive Covenant at its expense, including integration of any vapor barriers and 
other mitigation measures into the Project required by the Restrictive Covenant. 

9.3 Buyer’s Release; Waiver of Claims.  Effective as of Closing, except as provided 
in the Monitoring and Compliance Easement and this Section 9.3, Buyer shall be deemed to 
have released, waived and forever discharged Seller, Seller’s employees, officers, council 
members, agents, successors and assigns from any claim or cause of action that Buyer has or 
may have that is related to the Contamination or the presence or alleged presence of Hazardous 
Substances at, below, or emanating from the Property.  Except as provided in Section 5.1.1 or 
the Access Agreement, Buyer shall have no duty to defend or indemnify Seller or any 
employees, officers, council members, agents, successors or assigns of Seller from any claims, 
causes of actions or liabilities whatsoever asserted against Seller by a third party, including but 
not limited to claims by a private party or governmental entity (other than Buyer) alleging loss 
or seeking contribution or any other relief under any Environmental Law or common law.  This 
waiver and release shall not apply to the extent Ecology brings a claim against Buyer alleging 
that the City failed to perform its obligations in the Consent Decree or the Agreed Order.   
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Section 10. Costs and Expenses.  Seller shall pay (a) the premium for the standard 
coverage portion of the Title Policy, (b) one-half (1/2) of all escrow fees and costs and the cost 
for recording the Deed, and (c) Seller’s share of prorations.  Buyer shall pay for (d) the 
premiums for the extended coverage portion of the Title Policy, additional title insurance 
coverage or endorsements, (e) the costs of the Survey, (f) recording costs (other than for the 
Deed), (g) one-half (1/2) of all escrow fees and costs, and (h) Buyer’s share of prorations.  
Because Seller is a public entity, no excise tax will be due on the Sale.  Buyer and Seller shall 
each pay their own legal and professional fees and fees of other consultants.  The Property is 
currently exempt from property taxes, so there are no taxes (except surface water management 
charges) to prorate.  All property taxes and assessments arising from and after Closing or 
attributable to the period after Closing shall be the sole responsibility of Buyer.  All other costs 
and expenses shall be allocated between Buyer and Seller in accordance with the customary 
practice in the City of Bothell, County of King, and State of Washington.  If the transaction is 
terminated by either party on account of default by the other, the defaulting party shall pay all 
escrow and title costs billed by the Escrow Holder. 

Section 11. Condemnation.   If before the Closing Date any condemnation or 
eminent domain proceedings are initiated that might result in the taking of all of the Property, 
then this Agreement shall terminate.  If such proceeding proposes to take less than all of the 
Property, and the portion of the Property to be taken (i) has a value in excess of ten percent 
(10%) of the Purchase Price, (ii) would take any right of access to the Property, or (iii) is 
necessary for the development of the Project and the Project cannot be reasonably and 
economically reconfigured (each, a “Material Taking”), Buyer may: 

(a) Terminate this Agreement by written notice to Seller whereupon 
the parties shall proceed in accordance with Section 13 for a termination that is for the failure 
of a condition; or 

(b) Proceed with the Closing, in which event Seller shall assign to 
Buyer in writing at Closing all of Seller’s right, title and interest in and to any award made in 
connection with such condemnation or eminent domain proceedings. 

Seller shall immediately notify Buyer in writing of the commencement or occurrence of 
any condemnation or eminent domain proceedings.  If such proceedings would result in a 
Material Taking of any of the Property, Buyer shall then notify Seller, within ten (10) days of 
Buyer’s receipt of Seller’s notice, whether Buyer elects to exercise its rights under clause (a) or 
clause (b) of this Section 11.  Closing shall be delayed, if necessary, until the later to occur of 
(i) the Closing Date or (ii) five (5) Business Days after the expiration of the 10-day period.  If 
Buyer fails to timely elect to proceed under this Section 11, then Buyer will be deemed to have 
elected clause (b) above.  If a taking is not a Material Taking, the parties shall proceed in 
accordance with clause (b) above. 

Section 12. Legal and Equitable Enforcement of this Agreement. 
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12.1 Default by Seller.  This Agreement pertains to the conveyance of real property, 
the unique nature of which is hereby acknowledged by the parties.  Consequently, if Seller 
refuses or fails without legal excuse to convey the Property to Buyer as required by this 
Agreement, or otherwise defaults in its obligations hereunder, and provided that Buyer is not 
default in its obligations hereunder, Buyer shall have the right to elect one of the following 
remedies:  (a) specific performance of Seller’s obligation to convey the Property subject to the 
terms and conditions of this Agreement; or, alternatively, (b) to terminate this Agreement upon 
written notice to Seller and receive a return of the Deposit paid, in which case neither party 
shall have any further obligations to the other hereunder, except for Section 27 and any other 
indemnities expressly stated to survive hereunder and Section 29 concerning attorney’s fees.  
In no event shall Seller be liable to Buyer for any damages of any kind to Buyer, other than the 
return of the Deposit if Buyer elects to proceed under (b) above.  If Buyer elects to proceed 
under (a) above, it must commence an action for specific performance within sixty (60) days 
after Seller’s failure to convey the Property in accordance with this Agreement or will be 
deemed to have waived such remedy.  Notwithstanding the foregoing, no limitation on Buyer’s 
remedies set forth in this Section 12.1 shall in any way limit Seller’s indemnification, defense, 
and hold harmless obligations expressly provided elsewhere in this Agreement.    

12.2 Default by Buyer.  If Buyer fails without legal excuse to complete the purchase 
of the Property, the Deposit shall be forfeited to Seller as liquidated damages which, together 
with payment by Buyer of any attorney’s fees and enforcement costs due under Section 29 
below, is the sole and exclusive remedy against Buyer available to Seller for Buyer’s failure to 
complete the purchase of the Property as required under this Agreement.  In no event shall 
Seller be entitled to specific performance against Buyer for such failure.  If the Closing fails to 
occur by reason of Buyer’s default, the parties agree that the damages that Seller would suffer 
thereby are difficult or impossible to determine.  The parties agree that the Deposit is a 
reasonable estimate of such damages and shall be and constitute valid liquidated damages, and 
not a penalty, considering all circumstances that exist on the date of this Agreement, including:  
(1) the relationship of the foregoing sum to the range of harm to Seller that could reasonably be 
anticipated; and (2) the anticipation that proof of actual damages would be impracticable or 
extremely difficult to determine.  This provision is not intended to apply to obligations that 
survive a termination of this Agreement, including but not limited to the provisions of Section 
27, Section 29 or the Access Agreement, and Seller shall be entitled to receive and retain 
amounts due or paid thereunder in addition to the Deposit.  Notwithstanding the foregoing, no 
limitation on Seller’s remedies set forth in this Section 12.2 shall in any way limit Buyer’s 
indemnification, defense, and hold harmless obligations expressly provided elsewhere in this 
Agreement or in the Access Agreement. 

Section 13. Termination for Failure of Condition.  If any of the conditions set forth 
herein are not satisfied or waived by the date provided in such condition, the party entitled to 
benefit of such condition shall have the right to terminate this Agreement and the escrow 
provided for herein by giving written notice of such termination to the other party and to Escrow 
Holder.  In the event of such termination, all escrow and title charges shall be divided equally 
between the parties and this Agreement will be of no further force and effect and the parties 
shall have no further liability except as expressly set forth in this Agreement for matters 
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expressly stated to survive termination of this Agreement and in the Access Agreement.  All 
documents delivered to Escrow Holder shall be returned to the depositing party, the Deposit 
shall be returned to Buyer and Buyer shall return to Seller all due diligence items delivered by 
Seller to Buyer. 

Section 14. Notice.  All notices required or permitted hereunder shall be in writing 
and shall be served on the parties at the following addresses: 

If to Seller: City of Bothell
 18415 – 101st Avenue NE
 Bothell, WA  98011
 Attention: Jennifer Phillips
 Phone: (425) 806-6140
 Email:  jennifer.phillips@bothellwa.gov 

With a copy to: K&L Gates LLP
 925 Fourth Avenue, Suite 2900
 Seattle, WA  98104
 Attention: Shannon J. Skinner 
 Fax No.: (206) 623-7022
 Phone: (206) 623-7580
 Email:  shannon.skinner@klgates.com 

If to Buyer: [_____________________________] 
 
   Attention:
 Fax No.: () 
 Phone:  ()  

Email:  
 
With a copy to: [_____________________________] 

 
Attention:   
Fax No.:  ()  
Phone:  ()  
Email:  

 
 

Any such notices shall be either (a) sent by certified mail, return receipt requested, in 
which case notice shall be deemed delivered three (3) days after deposit, postage prepaid in the 
U.S. mail, (b) sent by a nationally recognized overnight courier, in which case notice shall be 
deemed delivered when actually delivered pursuant to the records of such courier, (c) hand 
delivered, in which case notice shall be deemed delivered on the date of the hand delivery, or 
(d) sent via electronic mail, provided that receipt of same is telephonically confirmed by the 
recipient or his or her assistant, in which case notice shall be deemed delivered when receipt is 
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telephonically confirmed (provided that such confirmation is before 5:00 p.m. on a Business 
Day, and, if after such time, then on the next Business Day).   

The above contact information may be changed by written notice to be provided the 
other party in accordance with this Section 14; provided, however, that no notice of a change 
of address shall be effective until actual receipt of such notice.  Copies of notices are for 
informational purposes only, and a failure to give or receive copies of any notice shall not be 
deemed a failure to give notice. 

Section 15. Time of Essence.  Time is of the essence of this Agreement. 

Section 16. Governing Law; Jurisdiction.  The construction, validity, meaning and 
effect of this Agreement shall be determined in accordance with the laws of the State of 
Washington.  In the event any action is brought to enforce any of the provisions of this 
Agreement, the parties agree to be subject to the jurisdiction in the King County Superior Court 
for the State of Washington or in the United States District Court for the Western District of 
Washington. 

Section 17. Counterparts.  This Agreement may be executed in two or more 
counterparts, each of which shall be deemed an original, but all of which together shall 
constitute one and the same instrument.   

Section 18. Captions.  The captions in this Agreement are inserted for convenience 
of reference and in no way define, describe or limit the scope or intent of this Agreement or any 
of the provisions hereof. 

Section 19. Assignability.  Buyer shall not assign its rights under this Agreement 
without Seller’s prior written consent.  Notwithstanding the foregoing, at or prior to Closing, 
Buyer may assign this Agreement to any entity which controls or is under common control with 
Buyer, provided that the assignee assumes all of Buyer’s obligations under this Agreement.  No 
such assignment shall relieve Buyer of any of its obligations hereunder. 

Section 20. Binding Effect.  This Agreement shall be binding upon and inure to the 
benefit of the parties hereto and their respective legal representatives, successors and permitted 
assigns. 

Section 21. Modifications; Waiver.  No waiver, modification amendment, discharge 
or change of this Agreement shall be valid unless the same is in writing and signed by the party 
against which the enforcement of such modification, waiver, amendment, discharge or change 
is sought. 

Section 22. Entire Agreement.  This Agreement contains the entire agreement, 
including all of the exhibits attached hereto, between the parties relating to the transactions 
contemplated hereby and all prior or contemporaneous agreements, understandings, 
representations or statements, oral or written, are superseded hereby. 
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Section 23. Fair Construction; Severability.  All pronouns and any variations thereof 
shall be deemed to refer to the masculine, feminine or neuter, singular or plural, as the context 
may require.  The parties hereby acknowledge and agree that each was properly represented by 
counsel and this Agreement was negotiated and drafted at arms’ length so that the judicial rule 
of construction to the effect that any ambiguities are to be construed against the drafting party 
shall be inapplicable in the interpretation of this Agreement.  The provisions of this Agreement 
shall be construed as a whole according to their common meaning and consistent with the other 
provisions contained herein in order to achieve the objectives and purposes of this Agreement.  
If any term, provision, covenant, clause, sentence or any other portion of the terms and 
conditions of this Agreement or the application thereof to any person or circumstances shall 
apply, to any extent, become invalid or unenforceable, the remainder of this Agreement shall 
continue in full force and effect, unless rights and obligations of the parties have been materially 
altered or abridged by such invalidation or unenforceability. 

Section 24. Survival.  The representations and warranties in this Agreement shall 
survive the Closing of this transaction for a period of six (6) months following Closing, and 
written notice of any claim by a party for a breach thereof must be delivered to the other party 
within such time period.  In addition, the indemnities and agreements contained in Section 9 
(Environmental), Section 27 (Brokers), Section 29 (Attorneys’ Fees) and the Access Agreement 
shall survive the termination or expiration of this Agreement and shall survive the Closing.  
Except for the foregoing provisions, all other agreements of the parties contained in this 
Agreement shall terminate upon Closing. 

Section 25. No Personal Liability of Officers or Directors. 

25.1 Seller.  Buyer acknowledges that this Agreement is entered into by Seller as a 
municipal corporation and Buyer agrees that no individual officer, council member, employee 
or representative of Seller shall have any personal liability under this Agreement or any 
document executed in connection with the transactions contemplated by this Agreement. 

25.2 Buyer.  Seller acknowledges that this Agreement is entered into by Buyer as a 
limited liability company and Seller agrees that no individual officer, director, member or 
representative of Buyer shall have any personal liability under this Agreement.  Nothing shall 
preclude personal liability under the guaranty described in the Development Agreement. 

Section 26. No Third Party Rights.  Nothing in this Agreement, express or implied, 
is intended to confer upon any person, other than the parties hereto and their respective 
successors and assigns, any rights or remedies under or by reason of this Agreement.  No term 
or provision of this Agreement shall be for the benefit of any person, firm, organization or entity 
not a party hereto, and no such other person, firm, organization or entity shall have any right or 
cause of action hereunder, except as may be otherwise expressly provided herein.  Nothing in 
this section is intended to modify the restrictions on assignment contained in Section 19 hereof. 

Section 27. Brokers.  Seller was represented by Kidder Matthews in this transaction 
(“Seller’s Broker”) and Buyer was represented by _________ (“Buyer’s Broker”).  Except for 
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Seller’s Broker and Buyer’s Broker, Seller and Buyer represent each to the other that each has 
had no dealings with any other broker, finder or other party concerning Buyer’s purchase of the 
Property.  Seller agrees to indemnify and hold Buyer harmless from all loss, cost, damage or 
expense (including reasonable attorney’s fees) incurred by Buyer as a result of any claim arising 
out of the acts of Seller for a commission, finder’s fee or similar compensation made by any 
broker, finder or any party who claims to have dealt with Seller, including Seller’s Broker.  
Except with respect to Buyer’s Broker (who shall be paid per the listing agreement), Buyer 
agrees to indemnify and hold Seller harmless from all loss, cost, damage or expense (including 
reasonable attorney’s fees) incurred by Seller as a result of any claim arising out of the acts of 
Buyer for a commission, finder’s fee or similar compensation or made by any broker, finder or 
any party who claims to have dealt with Buyer.  The indemnities contained in this Section 27 
shall survive the Closing or the termination of this Agreement. 

Section 28. Business Days; Computation of Time.  The term “Business Day” as used 
herein means any day on which banks in Bothell, Washington are required to be open for 
business, excluding Saturdays and Sundays.  In the computation of any period of time 
hereunder, the day of the act or event from which the period of time runs shall be excluded and 
the last day of such period shall be included.  If any deadline hereunder falls on a day that is 
not a Business Day, then the deadline will be deemed extended to the next following Business 
Day. 

Section 29. Attorneys’ Fees.  If any legal action or other proceeding is brought for 
the enforcement of this Agreement (including, without limitation, enforcement of any 
obligation to indemnify, defend or hold harmless), or because of an alleged dispute, default or 
misrepresentation in connection with any of the provisions of this Agreement, the substantially 
prevailing party shall be entitled to recover the reasonable attorneys’ fees (including those in 
any bankruptcy or insolvency proceeding), accountants’ and other experts’ fees and all other 
fees, expenses and costs incurred in connection with that action or proceeding, in addition to 
any other relief to which it may be entitled. 

Section 30. Waiver of Jury Trial.  Seller and Buyer each hereby waive trial by jury 
in any action, proceeding or counterclaim brought by either party against the other on any matter 
arising out of or in any way connected with this Agreement or the relationship of Buyer and 
Seller arising hereunder, including any claim of injury or damage or any statutory remedy. 

 

 

[signatures on following page]  
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the 
day and year first written above. 

 
SELLER: 
 
CITY OF BOTHELL 
a Washington municipal corporation
 
 
By:   
Name:   
Its:  

 
 
BUYER:  
 
[__________________] 
 
By:      
Name:     
Title:      
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EXHIBIT A 
 

Legal Description of Property 
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EXHIBIT B 

Form of Earnest Money Note 

PROMISSORY NOTE 

$_____________ Dated:  __________, 2019 

FOR VALUE RECEIVED, [_________________], a [_______________] (“Maker”), 
promises to pay to the order of the CITY OF BOTHELL (“Holder”), _____ WA 98104, the 
principal sum of ___________________ DOLLARS ($_______________), as the Deposit in 
accordance with Section 2.2 of that certain Purchase and Sale Agreement (Block D) between 
Maker, as Buyer, and City of Bothell, a Washington municipal corporation, as Seller, dated 
________, 2019 (the “Agreement”).  This Note shall be payable within three (3) Business Days 
after satisfaction of Buyer’s Inspection Condition within the Due Diligence Period set forth in 
Section 5.1.1 of the Agreement. 

Maker’s failure to pay this Note if and as required by the terms of the Agreement shall 
constitute a default by Maker under both the Agreement and this Note. 

Maker promises to pay all costs, expenses and attorneys’ fees incurred by Holder in the 
exercise of any remedy (with or without litigation) under this Note in any proceeding for the 
collection of the debt evidenced by this Note, or in any litigation or controversy arising from or 
connected with this Note. 

Delay in exercising any of the Holder’s rights or options hereunder shall not constitute a 
waiver thereof, and waiver of any right or option shall not constitute a waiver of the right to 
exercise the same in the event of any subsequent default. 

The provisions of this Note shall be binding upon and inure to the benefit of the heirs, 
personal representatives, successors and assigns of the parties hereto. 

This Note shall be construed according to the laws of the State of Washington and pursuant 
to the terms and conditions of the Agreement. 

Time is of the essence of this Note and each and every term and provision hereof. 

NOTICE IS HEREBY GIVEN THAT ORAL AGREEMENTS OR ORAL 
COMMITMENTS TO LOAN MONEY, EXTEND CREDIT, MODIFY LOAN TERMS, OR TO 
FORBEAR FROM ENFORCING REPAYMENT OF A DEBT ARE NOT ENFORCEABLE 
UNDER WASHINGTON LAW. 

[Signature on following page] 

  
`  
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MAKER: 
 
[________________________] 
 
By:   
Name:    
Title:   

 
 
  
 



 
 
 
 
 
 
 
 

EXHIBIT C 

Form of Deed 

After Recording Return To: 
 
 
 

BARGAIN AND SALE DEED 

GRANTOR: CITY OF BOTHELL 

GRANTEE: __________________ 

Legal Description: 
 Abbreviated Form:  Additional legal on Page ___ 

Assessor’s Tax Parcel ID#:   

THE GRANTOR, CITY OF BOTHELL, a Washington municipal corporation, for and in 
consideration of ten dollars ($10) in hand paid, bargains, sells and conveys to the Grantee, 
________________ , a _______________________, the following described real estate, situated 
in the County of King, State of Washington. 

See Exhibit A attached hereto. 

Subject to and excepting those matters listed in Exhibit B attached hereto and incorporated 
herein by this reference. 

Dated ________________, 201___. 

 
 CITY OF BOTHELL, a Washington 
 municipal corporation 
 
 
 By:   

Name: ______________________________ 
 Its:   
 
  



 
 
 
 
 
 
 
 

State of Washington 

County of King 

 This record was acknowledged before me on _____________ by ________________ as 
_______________________ of the City of Bothell. 

  
        
(Signature of notary public) 

 
        
(Title of office) 
 
My Commission Expires:      
    (Date) 
 
 
 

 (Stamp) 

 
  



 
 
 
 
 
 
 
 

EXHIBIT A TO DEED 

Legal Description 

(to be added) 

  



 
 
 
 
 
 
 
 

EXHIBIT B TO DEED 

Exceptions 

 
(to be added) 
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EXHIBIT D 

Form of Development Agreement 

 
See Attached 
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EXHIBIT E 

Form of Access Agreement 

SITE ACCESS AGREEMENT 
(Block D) 

This SITE ACCESS AGREEMENT (Block D) (the “Agreement”) dated as of 
___________________, 2019, is by and between [___________], a _________________ 
(“Buyer”), and CITY OF BOTHELL, a Washington municipal corporation (“City”) with reference 
to the following: 

RECITALS 

A. Buyer is under contract to purchase certain property (the “Property”) from City 
pursuant to a Purchase and Sale Agreement (Block D) dated _______________, 2019 (the 
“Purchase Agreement”).  Buyer desires to purchase the Property to redevelop it into a 
[_________________] (the “Project”).  Capitalized terms used herein and not otherwise defined 
shall have the meaning given in the Purchase Agreement. 

B. Under the Purchase Agreement, Buyer has the right to enter onto the Property and 
conduct its due diligence investigations to determine whether the Project is feasible and to engage 
in planning for the Project. 

C. Buyer wishes to retain or permit its potential lender(s) to retain certain third party 
consultants (“Consultants”) to perform the investigations and Project planning, including a 
surveyor, environmental consultant and geotechnical consultant.  As provided in the Purchase 
Agreement City wishes to cooperate in this investigation by granting to Buyer and Consultants a 
license to conduct such an investigation subject to the terms of this Agreement. 

AGREEMENT 

NOW, THEREFORE, in consideration of the mutual covenants contained herein, the 
parties agree as follows: 

1. City grants to Buyer and Consultants a temporary non-exclusive license, subject to 
terms hereof, to enter upon the Property for the purpose of conducting activities thereon to 
investigate the condition thereof and the feasibility of the Project as well as planning for the Project 
(the “Investigation Activities”).  Employees of Buyer and Consultant may enter onto the Property 
pursuant to this License.  In no event shall any drilling, penetrations or other invasive testing or 
inspections be done without the written approval of City.   

The license granted herein shall continue in force from the date hereof and terminate upon 
the earlier to occur of (i) the closing of Buyer’s acquisition of the Property under the Purchase 
Agreement, or (ii) the earlier termination of the Purchase Agreement for any reason. 
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2. The Investigation Activities shall be in full compliance with the CAP, Restrictive 
Covenant, Agreed Order and Consent Decree.  Buyer shall coordinate all Investigation Activities 
on the Property with City. 

3. Buyer shall or shall cause its Consultants to remove all equipment, materials and 
debris used in or resulting from the Investigation Activities before the end of the license period 
specified above unless Buyer purchases the Property pursuant to the Purchase Agreement.  If City 
approves of any invasive testing (such approval not to be unreasonably withheld, conditioned, or 
delayed), all samples derived from the Investigation Activities when removed from the Property 
shall be transported and disposed of by Buyer or Consultants in accordance with applicable law. 

4. All persons who enter the Property pursuant to this Agreement assume the risk of 
doing so.  Buyer waives any claims against City and releases City from any liability for any loss, 
damage or injury to Buyer, its Consultants or their property arising from the Investigation 
Activities, excluding those claims to the extent arising out of the negligence or willful misconduct 
of City, its employees, agents and contractors.  City shall not be responsible for the safety of Buyer 
or its Consultants in their conduct of the Investigation Activities.  Except as expressly provided in 
the Purchase Agreement, City has no responsibility or liability whatsoever for the condition of the 
Property.  Buyer and its Consultants must comply with any reasonable instructions and directions 
of City with regard to the Investigation Activities.  Buyer will repair and restore the Property to at 
least as good condition as existed before Buyer’s or its Consultant’s entry onto the Property.  Buyer 
and its Consultants shall be responsible for any damage done to the Property by Buyer or its 
Consultants.  While on the Property pursuant to this Agreement, Buyer will comply and will cause 
all Consultants to comply with all applicable government laws and regulations concerning the 
Investigation Activities on the Property.  Buyer will not suffer or permit to be enforced against the 
Property any mechanics, materialmen’s or contractors liens or any claim for damage arising from 
the work of any survey, tests, investigation, repair, restoration, replacement or improvement 
performed by Buyer or its Consultants as part of the Investigation Activities, and Buyer shall pay 
or cause to be paid all claims or demands with respect to the same before any action is brought to 
enforce the same against the Property. 

Except to the extent resulting from the acts or omissions of any City Indemnitees (defined 
below), Buyer will indemnify, protect, defend and hold City, its officers, council members and 
employees (collectively, “City Indemnitees”) harmless from any loss, damage, injury, accident, 
fire or other casualty, liability, claim, lien, cost or expense (including attorneys’ fees) of any kind 
or character to the extent arising from or caused by (a) entry on the Property by Buyer or its 
Consultants pursuant to this Agreement, (b) any act or omission of Buyer or any of its Consultants 
in the conduct of the Investigation Activities, (c) a violation or alleged violation by Buyer or its 
Consultants of any law or regulation in their conduct of the Investigation Activities, or (d) violation 
of this Agreement by Buyer or any of its Consultants.  City’s right of indemnity under this section 
shall not limit or waive any other legal claim or defense City may have outside of this Agreement.  
Notwithstanding anything to the contrary set forth in this Agreement, in no event shall Buyer have 
any liability or obligation to City or any City Indemnitees resulting from or relating to Buyer’s 
mere discovery or identification of any Hazardous Substances on or beneath the Property.   
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IN CONNECTION WITH THIS INDEMNITY, BUYER WAIVES ANY IMMUNITY IT 
MAY HAVE UNDER INDUSTRIAL INSURANCE LAW, RCW TITLE 51.  THIS WAIVER 
WAS MUTUALLY NEGOTIATED. 

5. Buyer shall, during the term of this Agreement, maintain commercial general 
liability insurance, with the coverage of not less than $1,000,000 for each occurrence and a 
$2,000,000 general aggregate limit, on an occurrence basis from a reputable insurer licensed to do 
business in Washington, and shall, upon request, furnish to City certificates of insurance 
evidencing such coverage.  City will be named as an additional insured under the policy. 

6. All of the covenants of Buyer and indemnities permitted by Buyer hereunder shall 
survive termination of the license granted hereunder. 

7. All Investigation Activities shall be performed solely at Buyer’s expense, and 
neither Buyer nor Consultants shall look to City for reimbursement of or contribution for all or 
any part of those expenses. 

8. All notices hereunder shall be delivered by a recognized overnight courier service 
or by certified mail, return receipt requested, to the addresses set forth below or to such other 
addresses of a party as are set forth in a notice by that party to the other parties: 

If to City: City of Bothell 
18415 – 101st Avenue NE

 Bothell, WA  98011
 Attention: Jennifer Phillips
 Phone: (425) 806-6140
 Email:  jennifer.phillips@bothellwa.gov 

          With a copy to: K&L Gates LLP
 925 Fourth Avenue, Suite 2900 
 Seattle, WA  98104
 Attention: Shannon J. Skinner 
 
 Phone: (206) 623-7580
 Email:  shannon.skinner@klgates.com 

 
 
 

If to Buyer: 

 
With a copy to: 
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9. This Agreement may be executed in one or more counterparts, each counterpart of 
which shall constitute an executed agreement. 

10. The parties agree that this Agreement shall be governed by the laws of the State of 
Washington. 

11. This Agreement shall survive Closing or any termination of the Purchase 
Agreement. 

[signatures on next page] 

  



F-5 
 

IN WITNESS HEREOF, the parties have duly executed this Agreement as of the date first 
set forth above. 

 
 CITY: 
 
 CITY OF BOTHELL, a Washington 
 municipal corporation 
 
 
 By:   
 Name:   
 Title:   
 
 
 BUYER: 

 
________________________________, a 
______________________________ 
 
 
 
By:  
Name:   
Title:   
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EXHIBIT F 

List of Reports/Documents Delivered to Buyer 

General 
 
HWA, 2014c, Area Wide Ground Water Monitoring Second Round Results, September 2014, 
Bothell Agreed Order Sites, Bothell, WA, October 17, 2014 
 
Bothell Landing 
 
CDM, 2009, Phase II Environmental Site Assessment, City of Bothell Crossroads Redevelopment 
Project, Bothell, Washington, May 2009 
 
Dalton Olmstead and Fuglevand, Inc., 2014, Unpublished Figures and Tables, Bothell Service 
Center 
 
Department of Ecology, 2006 Further Action letter 
 
HWA GeoSciences, 2007, Phase II Environmental Site Assessment Beta Bothell Landing 
Property, Bothell, Washington. Prepared for City of Bothell, November 1, 2007 
 
HWA GeoSciences, 2011, Documentation of Interim Action at Bothell Landing Site, Bothell 
Washington. Prepared for City of Bothell, February 2, 2011 
 
HWA GeoSciences, 2014b,  Interim Action Cleanup Report, Bothell Landing Site, Bothell, 
Washington, September 2, 2014 
 
Kleinfelder, 1999a, Phase II Soil and Ground water Exploration, Bothell Landing Shopping 
Plaza, Bothell, Washington. Prepared for Buck & Gordon, LLP, Seattle, WA, September 8, 1999 
 
Kleinfelder, 1999b, Groundwater Monitoring Well Installation and Sampling, Bothell Landing 
Shopping Plaza, Bothell, Washington, December 21, 1999 
 
Kleinfelder, 2006, Annual Groundwater Monitoring Report Bothell Landing Shopping Plaza, 
Bothell, Washington, April 14, 2006 
 
Parametrix, 2009, Bothell Landing Remedial Investigation/Feasibility Study, Revision No. 0. 
Prepared for City of Bothell, November 2009 
 
PSI. 1998, Underground Storage Tank Removal and Site Assessment Report, Intersection of SR 
522, SR 527, and Main Street, Bothell, Washington, Prepared for City of Bothell Department of 
Public Works. May 20, 1998 
 
Restrictive Covenant, 2002  
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Riley Group, 2007a, Historical Review & Environmental Database Bothell Landing Properties 2-
5 18004 & 18030 Bothell Way Northeast Bothell, Washington, May 29, 2007 
 
Riley Group, 2007b, Updated Phase I Environmental Site Assessment, Bothell Landing Property 
#1, 18120, 18126 Bothell Way Northeast & 10001 Woodinville Drive, Bothell, Washington, 
November 28, 2007 
 
Bothell Service Center 
 
BSC Boring logs, various 
 
Dalton Olmsted & Fugelvand, 2014, Results of October Groundwater Sampling, Bothell Service 
Center, Bothell, Washington, Draft November 10, 2014 
 
CDM, 2008,  Phase I Environmental Site Assessment Former Simon & Son Fine Drycleaning 
Site Bothell Service Center 18107 Bothell Way NE Bothell, Washington, February 7, 2008 
 
ERM, 2001,  Letter to Norman L. Olsen. Interim Site Characterization Summary Report, Bothell 
Service Center, 18107 Bothell Way Northeast, Bothell, Washington, October 17, 2001 
 
ERM, 2002,  Letter to Norman L. Olsen. Interim Site Remediation Summary Report, Bothell 
Service Center, 18107 Bothell Way Northeast, Bothell, Washington, March 25, 2002 
 
Farallon Consulting, 2007,  Letter to UIC Coordinator, Water Quality Program, Washington 
State Department of Ecology,  UIC Well Registration, Bothell Service Center, 18107 Bothell 
Way Northeast, Bothell, Washington, Farallon PN: 801-001, October 19, 2007  
 
Farallon Consulting, 2008a,  Cleanup Action Progress Report, June 2006 Through June 2007, 
Bothell Service Center, 18107 Bothell Way Northeast, Bothell, Washington, Farallon PN: 801-
001, March 12, 2008  
 
Farallon, 2008b, Interim Action Status Report, November 2007 through August 2008, Bothell 
Service Center, 18107 Bothell Way Northeast, Bothell, Washington.  November 4, 2008 
 
Farallon, 2011, Project Status Summary, Bothell Service Center Associates Property, 18107 
Bothell Way Northeast, Bothell, Washington, November 18, 2011 
 
Olsen, Norm, 1990, Release letter to Ecology 
 
Dalton, Olmsted & Fuglevand, Inc., Memorandum:  Results of October Groundwater Sampling, 
Bothell Service Center, Bothell, WA, Draft:  November 10, 2014 
 
Hertz 
 
DLH Environmental Consulting, 1993a, Underground Storage Tank Removal and 
Decommissioning, WDOE Report Number N12100 for AA Rentals, May 14 1993 
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DLH Environmental Consulting, 1993b, Underground Storage Tank Removal and 
Decommissioning, WDOE Report Number 005294 for AA Rentals, September 10 1993 
 
DLH Environmental Consulting, 1997-2002, Correspondence re UST removals, soil sampling, 
cleanup 
 
Earth Consultants, 1989, Geotechnical Engineering Study, Proposed AA Rental Building, 18012 
Bothell Way Northeast, Bothell, Washington, February 22, 1989 
 
HWA GeoSciences, 2008a, Limited Phase II Environmental Site Assessment, Highway 522 
Right-of-Way, 18030 Bothell Way NE, Bothell, Washington.  April 15 2008  
 
HWA GeoSciences, 2008b, Phase I Environmental Site Assessment, Hertz Rentals Parcel, 
August 11, 2008 
 
HWA GeoSciences, 2008c, Phase II Environmental Site Assessment, Hertz Rentals Property, 
October 10, 2008 
 
HWA GeoSciences, 2011, Documentation of Soil Cleanup at Bothell Former Hertz Facility, 
Bothell Washington, January 28, 2011 
 
HWA GeoSciences, 2013, Technical Memorandum, Implementation Of Approved Hertz RI/FS 
Work Plan, Remedial Investigation Report, Phase 1b Bothell Former Hertz Facility Bothell, 
Washington, May 31, 2013 
 
Riley, 2009 Supplemental Phase II Subsurface Investigation, Hertz Rentals Property, 18030 
Bothell Way NE, Bothell, Washington, March 17, 2009 
 
McDonalds 
 
HWA, 2009a. draft Phase I Environmental Site Assessment, McDonald’s Parcel, 18012 Bothell 
Way NE, Bothell, Washington, June 18, 2009 
 
HWA, 2009b. Draft Phase II Environmental Site Assessment, McDonald’s Parcel, 18012 Bothell 
Way NE, Bothell, Washington, July 18, 2009 
 
Wexler 
 
AGI, 1990, Tank Removal and Hydrocarbon Contamination Assessment, Al’s Auto Supply, 
January 25, 1990 
 
Bothell Fire Marshall files, various 
 
Department of Ecology Early Notice Letter 2006 
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Floyd | Snider, 2010, Schuck’s Auto Supply, Bothell, Washington, Phase II Environmental Site 
Assessment, September 10, 2010 
 
HWA, 2006, Ground Water Sampling Report, Former Al’s Auto Store and Bothell Service 
Center, January 6, 2006 
 
HWA, 2014a, City of Bothell Former Schucks / O’Reilly UST Site Assessment Report 18125 
Bothell Way NE Bothell, Washington, August 25, 2014 
 
Area Wide 
 
HWA, 2014. Area Wide Ground Water Monitoring, Second Round Results, September 2014, 
Bothell Agreed Order Sites, Bothell, WA, October 7, 2014 
 
 
NEED TO UPDATE 
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EXHIBIT G 

Form of Monitoring and Compliance Easement 

 


